
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

o f

Thomas P.  O'Connor

AFFIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal Income & IIBT

under Ar t ic le  22 & 23 of the Tax Law

1 9 7 7 .for the Years 1969 197 0

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departrnent of Taxation and Finance, over 18 years of age, and that on the

13th day of  February,  1.980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Thomas P.  O'Connor,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Thomas P.  OrConnor
26 Bil tmore Ave.
Yonkers, Ny 10710

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

13th day of February, 1980.

proper ly  addressed wrapper in  a

exclusi-ve care and custodv of the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  13 ,  1980

Thomas  P .  0 'Conno r
26 Bi l tmore Ave.
Yonke rs ,  NY  10710

Dear  Mr .  O tConnor :

Please take not ice of  the Decis ion of  the State Tax Commission eaclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Ru1es,  and must  be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  '12227

Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau' s Representative



gTAflE OF NEW YORK

STAf,E TAX CU,IMISSIO{

In the l{atter of the Peti.tion

of

THOI,A^S P. O|COD{NOR

for Redetermi:ration of a Deficienqg or for
Refund of Personal Inccne and UnincorSnr
ated Business Taxes under Articles 22 and
23 of tlle Tax Law for ttre Years L969, I97O
and 1971.

DECISICN

Petitioner, Tlrcrnas P. OrConnor, 26 Biltrrore Avenr:e, YonJcers, Nov York

1071-0, filed a petition for redetermination of a deficienc.y or for refi:nd of

personal jncsre and r:nincorporated business ta><es r.rrder Artj-cles 22 and 23 of

ttrc Tax Law for the years L969, 1970 and 197I (nile Wo. L672L).

A sna1l clajrns hearing was held before William Valcarcel, Hearing Officer,

at the offj-ces of tlre State Tax Ccmnnission, T\ro World Trade Center, Nerar York,

Ner,u York, on May 22, L979 at 10:45 A,M. Petitioner appeared pro se. The Audit

Division a;ryeared by Peter Crottlz, Esq. (I'ran:< Ievitt, Esq., of counsel) .

ISSIJE

?{trether petitionerrs activities as a salesnan r,vere subject to r.rrincortrnrated

business ta>r.

F]ND]NC*S OF FASI

tinely

L97L.

years.

1. Petitioner, Tlrcnns P. OtCoru:or, ond Kattrleen C. O'Con:nor, his wife,

filed joint Nerar York Sta@ inoqre ta< resident returns for L969, 1970 and

Petitioner did not file unincorporated hrsiness ta( returns for said
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2. On June 28, L976, tfie Audit Division issued a Notice of Deficienql

against petitiorrer for L969, 1970 and 1971 on vfuicfl the Division held ttrat

petitionerrs inccne frcnr his activities as a salesnan was subject to r:nincorSnrated

business ta<. In addition, penalties !€re iJrposed pursuant to seetions 685 (a) (1) ,

685 (a) (2) and 685 (c) of ttre Tax Law. The penalty jnposed r:nder section 685 (c)

of the Tax Larrir was ingnsed for r,rnderpalznent of estimated personal inocne and

unincorSrcrated business taxes.

3. Petitioner was a salesnan for Jostenrs, Inc. ("Josten's"), d crcrSnration

organized r:nder ttre larrs of the State of Minnesota witlr branctr cffices iJt tlte

State of Nevv York. Jostenrs was a firm vhich sold school products, suctr as

class rings, awards, announcenerrts, yearrcooks and diplonas.

4. Petitioner was a sales agent for Josten's during L969, 1970 and 1971

under a written crcntract which prornided in part ttrat:

(a) petitioner was limited to a specific territory or

specific schools assigned b1z Josten's. Josten's

resenred "tfre rigrht at any tjrre to change ttre sctrools

assigned hererrnder";

(b) petitioner was sr4>ptied with sanples and price lists

hfrich rerna:ined ttre property of Josten's;

(c) petitioner rtas ccnperrsated on a cqrmission basis arrd

was advanced a weekly drarr raitrictr was charged to tr-is

(d) ffi:" -i. "":tr,r*"n peririoner orrice spa€,
clerical he1p, telephone, travel o<penses or advertising

material;

(e) petitioner was required to devote tr-is ful1 tine and effort

in selling for Josten's;
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(f) petitioner was required "to furnish retrnrts on

solicitations, sales and ten:itory poterrtials";

(g) petitioner was regurired to instnrst crr.stcners to

renit palmerrts for nerctrarrdise directly to Josten's;

5. Petitioner was supenrised by a sales rnEaager in the New York branctt

office of Josten's, wtto would period:lcalIy accrcrpany petitioner q*len he visited

sctrools. In addition, vacations and other n'tiJre offr" was subject to the approval

of the sa.Ies rrErnager.

6. Petitioner was required to neet p:roduction quotas and to attend sales

reetjngs. Annua] neetings conducted by Josten's instructed its salesnen on

netttods of approackring clients and on ttre nrettrods of presenting Josterirs product.

7. Petitioner nnde his cxrsn atrpojnUrents and arranged his cnm daily itinerarlz,

but was required to retrrcrt suctr plans to the sales rnanager tpr telephone on a

daily basis.

8. Petitioner was not reirrlcursed by Jostenrs for arry selli::g expenses

incr:rred vftich incl-rded ttre rnaintenarrce of an office in his trnrsonal residence.

9. PayroII ta:<es were not witkrtreld by Josterr's on the cdnnj.ssion inccne

earned by petitioner. Ilowrever, self-enplcrynrerrt ta><es r,,ere trnid by petitioner.

10. PefiLioner did not sell for, or represent, any other ocnpany dr:ring

L969, 1970 and L971.

11. Ihe penalty inposed pursuarrt to siection 685(c) of tlre Tax Laut was not

ctrallenged or crcntested by petitioner.

COD{CLUS]:CNS OF IAVTI

A. That sufficient direction and control wa.s eyercised over petitionerrs

activities by Jostenrs, Inc. so as to creafie an enplqger-enployee :etationship

withjn ttrc neaning and intent of sestiorr 703 (b) of the Tax Lar,rr. Therefore,

ocnrnission inoqre derived f:sn senzioes he rendered. as an enployee ftrring L969,

1970 and l-971 was not sr:lcject to urjnoorlnrated busj.ness tax.
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B. fhat ttrc Aud:it Division is hereby directed to nodify ttre Notice of

Deficienqy issued on June 28, L976 to ttre e>ctent shounr in Conclusion of raw "A'

supra' including tlre related penalties; and that, ercept as so grarrted, the

petitloner is in all otlrer respects denied.

DI(ID: Albany, New York

FEB 1 3 ts80

CO{MISSICNER


